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Kelo will live in infamy until it's overturned 

By Steve Higgins , Register Business Editor 

Two weeks ago, the second anniversary of a grievous wrong passed — with far too little notice. It was June 23, 2005, when the U.S. Supreme Court issued one of its worst rulings ever, allowing the city of New London to take private property and hand it over to a private developer.

Kelo v. New London sparked outrage across the nation and continues to stir passions in state legislative chambers and backyard barbecues alike. One positive outcome: Since the decision, 41 states, including Connecticut, have passed laws either limiting or modifying the right of state governments to take private property using the awesome power of eminent domain.

Unfortunately, that is not enough. The current Supreme Court should reconsider this issue and undo the damage the previous court unleashed on the nation.

Strangely, it was the more liberal justices who banded together two years ago to declare that government entities, even at the city level, may trample private property rights for any reason they deem appropriate. It was strange because these justices, who are supposed to stand up for society's underdogs, instead ruled for the elitists.

In the case of New London, brazen city officials claimed the need for "economic development" justified taking 115 residential and commercial lots in the 90-acre Fort Trumbull neighborhood on the Sound and turning the land over to a private developer for a new hotel, a new state park and a hodgepodge of town houses, apartments, office complexes and retail sites. The idea was to piggyback onto Pfizer Corp.'s construction of a huge new research facility nearby.

Justice John Paul Stevens wrote the majority opinion and was joined by Justices Anthony Kennedy, David Souter, Ruth Bader Ginsburg and Stephen Breyer. Unfortunately, all five of these justices are still on the court, so it may be a while before this injustice can be corrected.

The justices who attempted to uphold private property rights were then-Chief Justice William Rehnquist, then-Justice Sandra Day O'Connor and Justices Clarence Thomas and Antonin Scalia.

Thomas was especially biting in his dissent, writing that "something has gone seriously awry with this Court's interpretation of the Constitution." Thomas said the majority of justices were rewriting the Fifth Amendment, which mandates "public use" as the only reason to take private property (i.e., highways, military actions). The ruling replaced that standard with "public purpose," Thomas wrote, allowing the court "to hold, against all common sense, that a costly urban-renewal project whose stated purpose is a vague promise of new jobs and increased tax revenue, but which is also suspiciously agreeable to the Pfizer Corp., is for a 'public use.'"

Thomas also said taking property for economic development would disproportionately hurt the poor, who "are not only systematically less likely to put their lands to the highest and best social use, but are also the least politically powerful."

Today, of course, Rehnquist and O'Connor are gone, replaced by Chief Justice John G. Roberts Jr. and Justice Samuel A. Alito Jr., so the only hope is that another conservative justice will come on to the court, but this time replace one of the more liberal justices.

How could five Supreme Court justices make a ruling that goes against 216 years of protecting individual property rights? The only explanation I can come up with is that liberalism has strayed so far from its roots that its proponents now embrace statism — the proposition that government knows best. Fortunately there are still conservative justices on the court who passionately believe in individual rights.

Private property ownership underlies all the other freedoms Americans enjoy. How can you have freedom of speech, or religion, or anything at all, unless you have the freedom to own property? Take a look at any country suffering under dictatorship in its many guises and the first thing you'll see is that the government can — and does — take property away from individuals and companies with impunity.

In America, the taking of private property should be undertaken only when absolutely, inarguably necessary to provide for public use. Any lesser reason is an invitation to tyranny.
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